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ORDER

Mr. P.K. Basu, Member (A)

We dispose of Review Application (RA) 165/2015 in OA
2165/2011 and RA 172/2015 in OA 1165/2011 together as the

prayer made is the same.

2. This Tribunal had disposed of three OAs namely OA
1165/2011, OA 2165/2011 and OA 246/2012 vide order dated
21.04.2015. These were disposed of together on the

understanding that all the OAs dealt with the same issue.

3. Through these RAs, the applicants have pointed out that
while one part of their prayer has been answered in our order
dated 21.04.2015, the order is silent on another part. It is
stated that in OA 1165/2011, the relief sought was basically to
count the qualifying service for earning full pension as 20 years
for those who retired/ deemed to have retired from Central
Government services on or before 31.12.2005 and were alive on
that day at par with post-1.01.2006 retirees. In our order, we

had allowed this prayer in para 13.
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4. It is pointed out that in OA 2165/2011, the applicants in
para 8.6 of the relief clause have prayed as follows:

“"8.6 The applicants pray that the U.O.I. be directed
that the benefits of due pension as per the
qualifying service of 20 years/ 10 years for
grant of full pension with effect from
01.01.2006 be given within three months of
the judgment along with interest from the
dates when the payments were originally due.”

5. In our order dated 21.04.2015, while prayer for earning
full pension on 20 years of service was allowed, no order had
been passed regarding 10 years of qualifying service in
accordance with rule 49 (2) of CCS (Pension) Rules, which
relates to superannuation whereas 20 years’ clause relates to
voluntary retirement. Learned counsel for the applicants has

made out a case that this is an error apparent on the face of

record and we may rectify the same.

6. Shri Rajesh Katyal, learned counsel for the respondents

has raised four objections, namely,

(i) since the applicants had not made a prayer
in OA 1165/2011 regarding 10 year clause,
they cannot raise it now in an RA as this is
beyond the scope of RA;

(i) in OA 655/2010 decided on 1.11.2011, the
applicants who were pre-2006 retirees,
claimed pension at par with post-2006
retirees. This Tribunal had rejected the

prayer for grant of full pension on
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(iii)

(iv)

completion of 20 years of service at par
with post-2006 retirees and, therefore, in
view of this order, their claim cannot be
considered;

the respondents have filed a Writ in the
Hon’ble High Court and, therefore, the
matter being sub judice, the judgment of
the High Court should be awaited before
passing any order in RAs; and

In view of Section 11, Explanation V of the
Code of Civil Procedure, 1908, in case an
order or judgment is silent on one of the
prayers, then it should be presumed that
that prayer has been rejected. Therefore,
since there was no direction regarding 10
year clause, it should be deemed to have

been rejected.

7. We have heard the learned counsel for the parties and

gone through the pleadings available on record.

8. We have examined the law as expounded by the Hon’ble

Supreme Court in the following two cases:

(i)

(i)

Kamlesh Verma Vs. Mayawati and
others, (2013) 8 SCC 320

State of West Bengal and others Vs.
Kamal Sengupta and another, (2008) 2

SCC (L&S) 735.
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o. While the contention of the learned counsel for the
respondents is that in OA 1165/2011, the prayer regarding 10
year clause was not there, it was indeed included in para 8.6 of
OA 2165/2011. However, we had disposed of all the three OAs
under the impression that they deal with the same legal issue
i.e. whether a distinction can be made between pre and post-
1.01.2006 retirees. This legal principle had been decided that no
distinction can be made but in the specific relief clause, only
reference was made to 20 years clause and not the 10 years
clasue. In our opinion, in view of the law expounded by the
Hon’ble Supreme Court as quoted above, this clearly is well
within the scope of review as the relief sought was primarily on
the question of government instructions distinguishing benefits
being granted to pre and post-2006 retirees being violative of
law laid down by the Hon’ble Supreme Court. This would be
clear from para 8.1 of the relief clause in OA 2165/2011, which
is as follows:
“8.1 Quashing the impugned clarification/
modification given in Govt. of India, Ministry of
Personnel, Public Grievances and Pensions, Dept. of
Pensioners Welfare Office memorandum
F.No.38/37/08-P&PW (A) dt. 03 Oct. 2008 (Annex.
A-1) to para 4.2 of the Office memorandum
F.No0.38/37/08-P&PW (A) dt. 1.09.2008 (Annex. A-4)
as violative of law laid down by the Supreme Court
and directing that the qualifying service for earning
full pension shall be same for pre 2006 and post
1.01.2006 retirees/ pensioners.”
Similarly, para 8.1 of the relief clause in OA 1165/2011 also

refers to same government instructions being violative of the law

laid down by the Hon’ble Supreme Court. We had, therefore,
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examined this issue in depth in our order dated 21.04.2015 and
come to the conclusion that in view of the law laid down by the
Hon’ble Supreme Court in D.S. Nakara Vs. Union of India,
1983 SCC (L&S) 145, V. Kasturi Vs. Managing Director,
State Bank of India, Bombay and another, (1998) 8 SCC 30,
T.S. Thiruvengadam Vs. Secretary to Government of India,
Ministry of Finance, Department of Expenditure, New
Delhi and others, (1993) 2 SCC 174 and order of the Full
Bench of this Tribunal in OA 937/2010 decided along with OA
2101/2010, no distinction can be made between pre and post-

2006 retirees. The prayer in the OA was, therefore, allowed.

10. The error that has crept in is that while we have
specifically mentioned about the qualifying service for earning
full pension to be treated as 20 years also for those who retired
from the Central Government service on or before 31.12.2005
and were alive on that date, the order does not specifically state
that the qualifying service for pre and post-1.01.2006 retirees of
10 years will be the same in case of superannuation or on
absorption in government bodies or government undertakings.

To this extent, the order needs to be modified.

11. Regarding the objections raised by the learned counsel for

the respondents, we are of the opinion that:

i) The main relief sought in the OAs was parity
between pre and post-1.01.2006 retirees. Benefits
of 20 years/ 10 years clause was the consequence

flowing from it. Thus, since the main prayer was
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i)

allowed, the latter would come under error apparent
on the face of the record;

Our order in OA 1165/2011 was decided on the basis
of our order in OA 937/2010 along with OA
2101/2010. In the latter order we had considered in
depth respondents arguments based on OA
655/2010 decided on 1.11.2011. Therefore, raising
the same issue again is not admissible;

The fact of a Writ Petition having been filed in the
Hon’ble High Court does not prevent us from
disposing of these RAs as the respondents have not
produced any stay order of the High Court; and

Res judicata will not apply in this case as this is a

case of ‘error apparent on the face of the record’.

12. Thus, we allow the RAs directing that in para 13, after the

words “would apply both as regards pension and family pension”

and before the last sentence, the following sentence shall be

added:

“For parity of reasons, the qualifying service for
earning pension in case of superannuation and
retirement on absorption in government body/
government undertaking will be treated as 10 years
also for those who retire from the Central

Government service on or before 31.12.2005 and
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were alive on that date.”

(Raj Vir Sharma) ( P.K. Basu)
Member (J) Member (A)

/dkm/



